Goal Co. , 4 FMSHRC 126, 133 (February 1982).  Such communication accords
with the requirement that the work refusal be premised on a good faith,
reasonable belief in the hazard. Haggard stated that he told Section
Foreman Howard Muncy he had' been shocked, that he asked Muncy to repair
the cable and report the accident, and that when Muncy refused he asked
for other work, Muncy stated that Maggard did not tell him he had been
shocked nor ask that the accident be reported. The judge found
Maggard1s version, which was corroborated in part by the continuous
raining machine operator, to be more credible and logically consistent.
8 FMSRHG at 816.  Again, we conclude that there is not a sufficient
basis in the record for us to overturn the judge's credibility
determination, and we conclude that substantial evidence supports the
judge's finding that Maggard communicated his safety concerns to Muncy
at the time of the work refusal.

With respect to the second element of a prima facie case, that the
adverse action complained of was motivated in any part by the protected
activity, there is nothing in the record to suggest that prior to
Haggard's discharge the operators were dissatisfied with his work.  The
operators argue that there was no adverse action and that Maggard was
not discharged, but rather quit because he was angry at being assigned
the job of miner-helper. The judge noted that Maggard did not complain
when assigned to pull cable prior to January 10 and similarly that he
did not complain when assigned the task on January 10. The judge
concluded that it was "highly unlikely that Maggard would have quit . . .
but for some extraordinary reason such as unsafe working conditions."
8 FMSHRC at 817. Although the operators presented witnesses who
testified that Maggard told them that he quit because, he was assigned to
pull cable, the judge did not credit their testimony.  We conclude that
the evidence is not so compelling that we can overturn the judge's
finding that Maggard was discharged because of his protected work
refusal.

Accordingly, we affirm the judge's conclusion that the operator's
termination of Maggard's employment violated section 105(c)(l) of the
Act.

III.

On the final day of the hearing, private counsel for Odell Maggard
called Jerry Maggard, Odell Maggard's cousin, as a rebuttal witness.
The previous evening, a group composed of private counsel, counsel for
the Secretary, Odell Maggard, and W.F. Taylor, another Department of
Labor attorney, had travelled to Jerry Maggard's residence to serve on
him a subpoena requiring his attendance and testimony at the hearing
which had been continued until the following morning. At the hearing,
Jerry Maggard testified that he worked with Odell Maggard on January 10,
1985, but that he could not recall the details of the events of that
day.  Upon completion of Jerry Maggard's testimony, private counsel for
Odell Maggard called W.F. Taylor to testify, over the objection of
counsel for the operators, concerning statements that Jerry Maggard had
made while being served with the subpoena the previous evening, which
statements conflicted with his testimony at the hearing. Taylor
testified that Jerry Maggard had stated the previous evening that he had
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